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The caption of the case in this Court contains

the names of all parties.
(2)
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STATEMENT OF THE CASE
The Plaintiff-Petitioner used 13 pages in setting out the
Statement of the Case.

Much of it refers to the transcript of

the record, which consists of some 1600 pages.

The Defendant-

Respondents are not going to set out a Statement of the Case
inasmuch as there is conflict in testimony to almost every
statement in the transcript.

The Defendant-Respondent has

cited that part of the transcript that is favorable, as it thinks,
to its case, but has not cited the testimony of witnesses who
opposed the statements cited in the Statement of the Case.
The Court of Appeals reviewed the transcript, the conflicts,
the briefs of the parties and heard oral arguments, but could not
find any liability on the part of the Defendants-Respondents that
makes them liable for damages to the Plaintiff-Petitioner.
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The Court of Appeals ruled that the Defendants-Respondents
breached their duty in three (3) areas, ilone of which caused
damage to the Plaintiff-Petitioner.

The three (3) breaches named

in the Couit of Appeals 5 decision are summarized for the benefit
of the Corut as follows:
1.

The first breach is on page 3 of the decision and the

facts show i::_:
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Mio loss had Gordon Mendenhall
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told
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ARGUMENT OPPOSING ISSUANCE OF WRIT
The Plaintiff-Petitioner's first question for review,
questions the Court of Appeals failure to find any of the
Findings of Fact and Conclusions of Law of the District Court
erroneous.

The decision of the Court of Appeals does not require

there be a finding of error in the Court's Findings of Fact and
Conclusions of Law.
The Plaintiff-Petitioner's position in the District Court
and the Court of Appeals was a breach of fiduciary duty by the
Defendants-Respondents.

The Court of Appeals clearly held that

there was a breach of fiduciary duty on three (3) separate
occasions, but that none of the breaches of duty resulted in any
damage to the Plaintiff-Petitioner upon which the Court could
base an award of damages.

While the Court of Appeals did not

designate the specific Findings of Fact or Conclusions of Law
it found erroneous, it did find that whatever breach of duty
occurred did not result in damage to the Plaintiff-Petitioner.
With regard to the second argument of the PlaintiffPetitioner, the Defendants-Respondents allege the Court of
Appeals did not rule that directors of a for-profit corporation
can avoid liability by holding another corporation liable.
other corporation was held liable.
-3-

No

had resigned from the Heber Creeper organization and he was no
longer associated with it.

Heber Creeper ignored the demand

letter, paid no money and did not suffer any loss.
The Court of Appeals found Defendant Ritchie less than
loyal to Heber Creeper, but his actions did not support a
finding of a breach of fiduciary duty.

SUMMARY
The Supreme Court of the State of Utah grants a review
of decisions of the Court of Appeals when a Petition for a
Writ of Certiorari is filed and the Court finds there was an
error.
There is no error in the decision of the Court of Appeals
in this case.
Plaintiff-Petitioner claimed a breach of fiduciary duty by
the Defendants-Respondents.

The Court of Appeals agreed there

was a breach of fiduciary duty.
What Plaintiff-Petitioner fails to do, is to show it
suffered any damage by reason of the breach of fiduciary duty
by the Defendants-Respondents.
The Writ of Certiorari should be denied.
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DATED this the 7th day of October, 1988.

Harold Call
Attorney for Defendants-Respondents

CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Meraorandura
opposing Petition for Issuance of a Writ of Certiorari was
mailed, postage prepaid this

/ day of October, 1988, to

Peter C. Collins, Attorney at Law, at 175 West 200 South,
P. 0. Box 2668, Salt Lake City, Utah 84110-2668

